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INTERNATIONAL REVIEW
I.
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO)
LEGAL COMMITTEE- TENTH SESSION
The Tenth Session of the Legal Committee of the International Civil
Aviation Organization met in Montreal from 7 September to 24 September
1954 under the chairmanship of Major K. M. Beaumont (United Kingdom).
During its Tenth Session, the Legal Committee considered the following
questions:
Aerial Collisions-Thiswas the main item on the agenda. The Committee
had before it a draft convention which had been prepared by its subcommittee in Paris, in January 1954. By the end of the session, the Committee
had evolved the text of a draft convention on aerial collisions which is reproduced hereunder in the Annex. The text is not a final draft but only represents a stage in the Committee studies of the subject. Certain important
questions remain to be examined at a future session. Among these are the
economic aspects of the subject, and the Committee decided to seek the advice
of the Council of ICAO with respect to them. At the end of the session, the
Committee recommended that the draft convention on collisions be forwarded to the Contracting States, so that their comments might be subsequently communicated to the Committee and that the study of the draft be
continued with a view to achieving ultimately the draft of a final text, taking
into account the advice of the 'Council relating to the extent of the limits to
be included in the draft convention and comments from Contracting States.
Legal Status of the Aircraft-A subcommittee met during the session to
determine the best procedure to be followed in further consideration of the
legal problems involved in studying the status of the aircraft. The Committee accepted the recommendation of the subcommittee to the effect that
the most useful approach would be to consider first those circumstances of
most frequent occurrence in aircraft which would raise problems concerning
the legal status of aircraft and give preliminary consideration to the problem of what law does, or should, govern those acts under various conditions.
It was also decided to divide responsibility for preliminary study of the
problems relating to the legal status of the aircraft among the members of
the subcommittee, taking care to assure that to the greatest extent possible
the several systems of law would be represented in the studies.
Negotiability of the Air Waybill-A subcommittee on this problem met
during the session and the Committee adopted the conclusion of its subcommittee to the effect that, in view of the importance of the subject of the
negotiability of the air waybill in connection with the coordination of air
transport in Europe and its relationship to the revision of the Warsaw
Convention, in respect of which a conference is being convened at The Hague
in September 1955, it would be desirable to examine this subject at an early
date. Therefore, the subcommittee on the negotiability of the air waybill
will probably meet during the first half of 1955.
Rule 54 of the Standing Rules of Procedure of the Assembly-The Legal
Committee adopted unanimously a report presented by one of its subcom* Compiled by J. G. Gazdik in co-operation with Dr. G. C. Bolla, G. F. FitzGerald and Mr. A. M. Lester.
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mittees appointed to study this specific rule of the standing rules of procedure of the ICAO Assembly.
General Program of Work- The Committee decided to request the
Council to place in the part of its work program containing the subjects of
current work, the following item:
"Settlement of international private air law disputes arising in
connection with civil aviation together with the items:
-authority
of judgments by competent tribunals on conventions
in force on air matters, and
-distribution
and allocation of awards."
ANNEX
DRAFT CONVENTION ON AERIAL COLLISIONS*
Article 1
(1) The provisions of this Convention shall apply to every collision
between two or more aircraft in movement. Any case in which damage is
caused to an aircraft in movement, or to persons or property thereon, by
another aircraft in movement shall be treated as a collision, even if no
actual collision occurs. An aircraft is deemed to be in movement either when
it is moving on the surface under its own power or when it is in flight. An
aircraft is deemed to be in flight from the moment when power is applied
for the purpose of actual take-off until the moment when the landing run
ends. In the case of an aircraft lighter than air, the expression "in flight"
relates to the period from the moment when it becomes detached from the
surface until it becomes again attached thereto.
(2) The damage for which an operator may recover compensation under
this Convention shall include any sums which he has been obliged to pay
and has paid as a direct result of the collision.
(3) Except in the case of recourse actions between the operator of an
aircraft, his servants or agents, and the operator of another aircraft, his
servants or agents, this Convention shall not apply to the liability of an
operator, his servants or agents, in respect of persons or property on board
his aircraft or of persons or property on the surface.
Article 2
(1) Liability for the damage contemplated in Article 1 shall, subject
to the provisions of the articles which follow, attach to the operator of the
aircraft which caused the damage.
(2) For the purposes of this Convention the term "operator" shall mean
the person who was making use of the aircraft at the time the damage was
caused, provided that if control of the navigation of the aircraft was retained by the person from whom the right to make use of the aircraft was
derived, whether directly or indirectly, that person shall be considered the
operator. A person shall be considered to be making use of an aircraft when
he is using it personally or when his servants or agents are using the aircraft in the course of their employment, whether or not within the scope
of their authority.
(3) If, under applicable law, a servant or agent of the operator is
liable for any damage contemplated in Article 1, he shall be entitled to avail
himself of all defences and limits of liability which are available to an
operator under the provisions of this Convention.
(4) This Convention does not govern the liability of any person in
circumstances other than those expressly covered herein.
* Text as contained in Doe. 7521, LC/137, Sept. 28, 1954.
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Article 3
The operator shall be liable only when it is proved that damage was
caused by his fault or by that of his servants or agents acting in the course
of their employment, whether or not within the scope of their authority.
Article 4
(1) If damage contemplated in Article 1 is caused by the fault of the
operators of two or more aircraft, each of the operators shall be liable to
the other operators for damage sustained by them in proportion to the
degrees of fault respectively committed in causing the damage. Such liability shall be subject to the limits provided for by paragraph 1(a) of Article
6, without taking into consideration any amounts which the defendant
operator is entitled to claim against the other operators. If the degree of
fault cannot be determined, each of the operators at fault shall bear the
damage suffered by him. For the purpose of this paragraph, the fault of
an operator includes the fault of his servants or agents for which he is
liable under Article 3.
(2) If a collision occurs without the fault of the operators of the aircraft concerned, their servants or agents, and an operator has been obliged
to pay and has paid compensation for damage on the surface caused by the
collision he may, notwithstanding the provisions of Article 3, recover from
the operators of the other aircraft a proportion of the amount so paid,
determined according to the relative weights of the aircraft, but not exceeding the respective amounts which the persons on the surface suffering
damage would have been entitled to claim from the other operators concerned. "Weight" means the maximum weight of the aircraft authorized
by the certificate of airworthiness for take-off, excluding the effect of lifting
gas when used.
Article 5
An operator shall not be liable, in any action in recourse, in respect of
passengers or property carried on his aircraft, for the payment of any sum
which would result in his total liability, in respect of such passengers or
property, exceeding any applicable limitation of liability, specifically prescribed by national law, which he is entitled to invoke.
Article 6
(1) Subject to the provisions of Article 7, the liability of the operator
of each aircraft involved in a collision, for each aircraft and incident, shall
not exceed:
(a)
in total ................ francs;
(b)
in respect of loss of life or personal injury caused to any one person
in another aircraft ................
francs.
(2) The sums mentioned in francs in this Article refer to a currency
unit consisting of 6512 milligrammes of gold of millesimal fineness 900.
These sums may be converted into national currencies in round figures.
Conversion of the sums into national currencies other than gold shall, in
case of judicial proceedings, be made according to the gold value of such
currencies at the date of the judgment, or, in cases covered by Article 9,
at the date of the allocation.
Article 7
The limits provided by the preceding article shall not apply:
(a) if it is proved that the damage is the consequence of a deliberate act or
omission of the person liable, his servants or agents acting in the course
of their employment, done either with intent to cause damage or recklessly not caring whether or not damage was likely to result; or
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(b)

if the person liable has wrongfully taken and made use of the aircraft
without the consent of a person entitled to permit its use.

Article 8
Except as provided in Article 7, the liability of the operator of any one
aircraft and his servants and agents for damage contemplated in Article 1
shall not, in the aggregate, exceed the limit applicable to that aircraft
under Article 6.
Article 9
(1) If liability is limited under the provisions of this Convention and
if, after applying the provisions of paragraph (1) (b) of Article 6, the total
amount of claims established exceeds the limit of liability applicable under
the provisions of paragraph (1) (a) of Article 6, the following rules shall
apply:
(a) If the claims are exclusively in respect of loss of life or personal injury
or exclusively in respect of damage to property, such claims shall be
reduced in proportion to their respective amounts.
(b) If the claims are both in respect of loss of life or personal injury and
in respect of damage to property, one half of the total sum distributable
shall be appropriated preferentially to meet claims in respect of loss of
life and personal injury and, if insufficient, shall be distributed proportionately between the claims concerned. The remainder of the total
sum distributable shall be distributed proportionately among the claims
in respect of damage to property and the portion not already covered
of the claims in respect of loss of life and personal injury.
(2) For the purposes of this Convention, the sums referred to in paragraph (2) of Article 1 shall be deemed to be damage to property.
Article 10
(1) (a) Actions under the provisions of this Convention may be brought
only before the courts of the Contracting State where the collision occurred
or, if the collision has occurred over the high seas, the courts of the Contracting State in which the defendant has his residence or principal place
of business.
(1) (b) By agreements between any one or more claimants and any one
or more defendants, such claimants may take action before the courts of any
other Contracting State or submit disputes to arbitration in any Contracting State, but no such proceedings shall have the effect of prejudicing in any
way the rights of persons who bring actions in the State specified in subparagraph (a).
(2) Each Contracting State shall take all necessary measures to ensure
that the defendant and all other parties interested are notified of any proceedings concerning them and have a fair and adequate opportunity to
defend their interests.
(3) Each Contracting State shall so far as possible ensure that all
actions arising from a single incident and brought in accordance with paragraph 1 of this Article are consolidated for disposal in a single proceeding
before the same court.
(4) Where any final judgment, including a judgment by default, is
pronounced by a court competent in conformity with this Convention, on
which execution can be issued according to the procedural law of that court,
the judgment shall be enforceable upon compliance with the formalities
prescribed by the laws of the Contracting State, or of any territory, State
or province thereof, where execution is applied for:
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(a) in the Contracting State where the judgment debtor has his residence
or principal place of business or,
(b) if the assets available in that State and in the State where the judgment was pronounced are insufficient to satisfy the judgment, in any
other Contracting State where the judgment debtor has assets.
(5) Notwithstanding the provisions of paragraph 4 of this Article, the
court to which application is made for execution may refuse to issue execution if it is proved that any of the following circumstances exist:
(a) the judgment was given by default and the defendant did not acquire
knowledge of the proceedings in sufficient time to act upon it;
(b) the defendant was not given a fair and adequate opportunity to defend
his interests;
(c) the judgment is in respect of a cause of action which had already, as
between the same parties, formed the subject of a judgment or an
arbitral award which, under the law of the State where execution is
sought, is recognized as final and conclusive;
(d) the judgment has been obtained by fraud of any of the parties;
(e) the right to enforce the judgment is not vested in the person by whom
the application for execution is made.
(6) The merits of the case may not be reopened in proceedings for
execution under paragraph 4 of this Article.
(7) The court to which application for execution is made may also refuse to issue execution if the judgment concerned is contrary to the public
policy of the State in which execution is requested.
(8) If, in proceedings brought according to paragraph 4 of this Article,
execution of any judgment is refused on any of the grounds referred to in
sub-paragraph (a), (b) or (d) of paragraph 5 or paragraph 7 of this
Article, the claimant shall be entitled to bring a new action before the courts
of the State where execution has been refused. The judgment rendered in
such new action may not result in the total compensation awarded exceeding
the limits applicable under the provisions of this Convention. In such new
action the previous judgment shall be a defence only to the extent to which
it has been satisfied. The previous judgment shall cease to be enforceable
as soon as the new action has been started.
The right to bring a new action under this paragraph shall, notwithstanding the provisions of Article 11, be subject to a period of limitation
of one year from the date on which the claimant has received notification
of the refusal to execute the judgment.
(9) (a) Notwithstanding the provisions of paragraph (4) of this Article,
the court to which application for execution is made shall refuse execution
of any judgment rendered by a court other than that having jurisdiction
under the provisions of paragraph (1) (a), until all the judgments rendered
by that court have been satisfied.
(9) (b) The court to which application is made shall also refuse execution, to the extent that the aggregate of the judgments in respect of which
execution is sought exceeds the applicable limit of liability, until the sums
awarded by such judgments have been reduced in accordance with Article 9.
(10) Where a judgment is rendered enforceable under this Article,
payment of costs recoverable under the judgment shall also be enforceable.
Nevertheless the court applied to for execution may, on the application of
the judgment debtor, limit the amount of such costs to a sum equal to ten
per centum of the amount for which the judgment is rendered enforceable.
The limits of liability prescribed by this Convention shall be exclusive of
costs.
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(11) Interest not exceeding four per centum per annum may be allowed
on the judgment debt from the date of the judgment in respect of which
execution is granted.
(12) An application for execution of a judgment to which paragraph 4
of this Article applies must be made within five years from the date when
such judgment became final.
Article 11
(1) Actions under this Convention shall be subject to a period of limitations of two years from the date of the incident which caused the damage.
(2) The grounds for suspension or interruption of the period referred
to in this Article shall be determined by the law of the court trying the
action; but in any case the right to institute an action shall be extinguished
on the expiration of three years from the date of the incident which caused
the damage.
(3) In the case of actions in recourse, the periods provided for in paragraphs (1) and (2) shall be prolonged so as to allow to any person desiring
to exercise his right of recourse a period of six months in which to do so,
reckoned from the commencement of the original action against him.
Article 12
(1) This Convention applies to collisions occurring in the territory of
a Contracting State when at least one of the aircraft involved has the
nationality of another Contracting State.
(2) This Convention shall also apply to collisions over the high seas
when at least two of the aircraft involved have the nationality of different
Contracting States.
Article 13
This Convention shall apply to damage caused to or by military, customs
or police aircraft; provided that at the time of its ratification or adherence
any Contracting State may declare either
(a) that the provisions of this Convention shall not apply to damage caused
to or by its military, customs or police aircraft, or
(b) that the provisions of this Convention shall not apply to damage caused
by such aircraft.
Any Contracting State making a declaration as aforesaid may at any
time withdraw it. The withdrawal of the declaration shall take effect only
in respect of collisions occuring after the date of the receipt by the International Civil Aviation Organization of the notification of withdrawal.
Article 14
!Contracting States will, as far as possible facilitate payment of compensation under the provisions of this Convention in the currency of the residence of the claimant if he so desires.
Article 15
If legislative measures are necessary in any Contracting State to give
effect to this Convention, the Secretary General of the International Civil
Aviation Organization shall be informed forthwith of the measures so
taken.
Article 16
Nothing in this Convention shall affect any of the provisions of the
Convention for the Unification of Certain Rules Relating to International
Carriage by Air, done at Warsaw on 12 October 1929 or the Convention on
Damage Caused by Foreign Aircraft to Third Parties on the Surface, done
at Rome on 7 October 1952 in a case where either of those Conventions is
applicable.
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II.

INTERNATIONAL AIR TRANSPORT ASSOCIATION
10TH ANNUAL GENERAL MEETING, SEPTEMBER 1954
REPORT OF LEGAL COMMITTEE

The Legal Committee Report was presented by Rene Golstein, Vice
President of Sabena Belgian Airlines, Brussels. The Report reads, in part,
as follows:
Both the Legal Committee and its Sub-Committee on Traffic Matters,
headed by M. Maurice Lemoine of Air France, have been very active during
the past year. The full Committee last met in San Juan, Puerto Rico from
April 6 to 10, and the Sub-Committee at Paris from January 6 to 8.
As in previous years, the subjects before us fell into two broad categories. One group required attention because they have been actively considered in the Council and the Legal Committee of ICAO; while other topics
have been referred to us by the Traffic Conferences and various IATA
Working Groups.
The Committee kept constant vigil over the activities of ICAO in the
legal field. Topics under review included the Convention on Recognition Of
Rights in Aircraft, the Rome Convention of 1952, the proposed Conventions
on Aerial Collisions, on the Legal Status of Aircraft, and a study of the
Negotiable Air Waybill. Having completed its study on the revision of the
Warsaw Convention, it is possible that ICAO will now give top priority to
one or another of the subjects above. It is too early as yet to say which one
will be taken up first.
The Convention on International Recognition of Rights in AircraftThis Convention was opened for signature in Geneva on June 19, 1948.
Twenty-one States (including Argentina, Australia, Belgium, China, Columbia, Cuba, Denmark, the Dominican Republic, France, Greece, Iceland, Iran,
Ireland, Italy, the Netherlands, Peru, Portugal, Sweden, Switzerland, the
United Kingdom and Venezuela) have signed the Convention, but as at April
20 of this year, only six (Brazil, Chile, Mexico, Norway, Pakistan and the
United States of America) have taken the final binding step of ratification.
While four of these have ratified the Convention without reservation, Mexico
and Chile have made important reservations concerning the priority to be
granted to fiscal claims and claims for the salaries and wages of crew.
The IATA Legal Committee have already expressed the opinion that
such reservations tend to destroy the value of the Convention and might
become a real obstacle to the financing of the purchase of aircraft by IATA
Members. Nevertheless, it is gratifying to note that ratification by several
States has occurred since the last IATA AGM and that these made no
reservations; and we hope that more ratifications without reservations will
be deposited soon.
The Rome Convention
This Convention on Damage Caused by Foreign Aircraft to Third
Parties on the Ground was completed and opened for signature at Rome in
1952, to take the place of an earlier "Rome Convention" on the same subject
which was opened for signature in 1933, but which received very little adherence.
As we have reported, the new Convention provides absolute liability
within limitations, depending on the size of the aircraft, varying from
500,000 gold francs to 10,500,000 plus 100 francs per kilogram for aircraft
weighing more than 50,000 kilograms. Expressed in dollars and applied to
equipment presently operated, these limits range from $33,000 to $800,000.
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The Ninth IATA AGM expressed the opinion that it is important to the
development of international air transportation that there should be a Convention regulating the liability of foreign aircraft to third parties on the
surface which many States, parties to the Convention, might also adopt as
internal legislation. Although it was considered that there are certain defects in the new Convention, the AGM believed that it represented a not
unfair compromise among the interests involved. It was therefore resolved
that IATA support the ratification of the Rome Convention of 1952 as being
in the interest of sound and proper development of international air transportation and Members were urged to recommend such ratification to their
respective governments.
As of May 1954, the new Convention has been signed by 20 States
(Argentina, Australia, Belgium, Brazil, Canada, Denmark, the Dominican
Republic, France, Israel, Italy, Liberia, Luxembourg, Mexico, the Netherlands, Philippines, Portugal, Spain, Switzerland, Thailand and the United
Kingdom) but it has been ratified only by Egypt.
While we understand that the ratification of a convention affecting civil
rights must be a slow and carefully considered process, two years have gone
past since the Convention was completed and we trust that in the course
of this coming third year a sufficient number of other countries will ratify
to permit it to come into actual effect.
Draft Convention on Aerial Collisions
The ICAO Legal Committee decided in August, 1953 to begin a study of
the question of aerial collisions. An ICAO Sub-Committee on Aerial Collisions was created and met at Paris this January. It has prepared a new
draft convention (LC/Working Draft No. 465, 28/1/54).
In our opinion, there appears to be but little actual need for a convention
on this subject. On the one hand, domestic laws provide adequate and satisfactory rules with respect to collisions; on the other hand, mercifully, there
have been very few collisions between aeroplanes in flight. While air traffic
will steadily increase as time goes on, traffic density will probably be matched
by improved devices to avoid collisions, and it is hoped that they will remain
extremely rare. Moreover, it must be pointed out that the draft as prepared
by ICAO would not, in any event, cover those few recent collisions which
have occurred since these have involved military aircraft.
In addition, the Committee feels that it would be very difficult to find
an adequate formula to regulate limitations of liability for the purpose of
this Convention, and that without this, it would have no practical value.
Legal Status of Aircraft
This subject was originally developed in the International Law Association and the ICAO Legal Committee has established a special Sub-Committee to study the respective conflicts and jurisdiction of the state of the
flag carrier and of other states. At this stage, it would appear that the
Chicago Convention as now in effect would be accepted both in principle
and terminology as the background for the proposed new convention. According to present plans, the new convention would not seek to deal with all
problems of criminal and civil jurisdiction within the same limited document, and the International Law Association would seek to divide the
problem in order to deal first with the more urgent question of criminal
jurisdiction; the proposed convention would cover both state and civil aircraft as defined in the Chicago Convention. Also, it would indicate plainly
that where states have general criminal legislation dealing with all crimes
and all criminals, such general statutes would not be changed, but that
where states have statutes containing provisions dealing specifically and
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solely with criminal jurisdiction in relation to aircraft, then those statutory
provisions should in the interests of unification, be superseded by the provisions of the convention.
The following tentative principles were contained in Professor Cooper's
report of the Lucerne Conference of the International Law Association:
(i) The jurisdiction of a contracting state should extend (a) to all
aircraft which bear its nationality mark, wherever such aircraft
may be; and (b) to all aircraft within its territory, including its
airspace.
(ii) For the purpose of conferring jurisdiction in case of a crime committed in the airspace, such crime may be deemed to have been
committed in the airspace of any contracting state through which
the aircraft has passed, beginning with the last departure of the
aircraft preceding the crime until the first landing thereafter.
(iii) When the accused is apprehended in a contracting state which does
not assume jurisdiction, the accused will be delivered, if at all, to
the first contracting state formally requesting extradition which
has jurisdiction hereunder.
(iv) Any person tried under the provisions of this convention may not
be tried again for the same offense by the courts of another contracting state.
(v) This convention does not alter or set aside other bases for criminal
jurisdiction which a state may have incorporated into its national
laws.
The practical applications of such a convention may well have their most
immediate effect in Europe, where carriers are exploring the possibilities
of interchange of aircraft and where there is some feeling that this promises great economic advantages. Your Committee has suggested to Professor Cooper that in any final draft considered by the International Law
Association care should be taken that no new problems are created which
would place difficulties in the way of possible future arrangements as to
interchange of aircraft.
Negotiable Air Waybill
This subject has been absent from our reports to the last four AGMs,
but it has now come to life again in the ICAO Legal Committee. You may
recall that this Committee last reported, in 1949, detailed suggestions for
introducing into airline practice methods by which the present air waybill
could be given the attributes of negotiability normally attached to a negotiable shipping bill of lading in respect to title and rights of possession of
goods delivered to a carrier for transport. The Warsaw Convention Special
Committee had further recommended that, if the Warsaw Convention should
be revised, it should provide an alternative system of traffic documents for
carriage of goods which would have this attribute. However, the main
question-whether a negotiable air waybill is actually necessary-has never
been satisfactorily answered.
Those who seek negotiability point out that the air consignment note
now in use considered by leading banks to be sufficient security to justify
their aiding the consignor to finance his transactions. These banks take
the position that, unlike the bill of lading, the air consignment note does
not represent the goods concerned and cannot be considered as security
against the bankruptcy of the consignor. It therefore follows that when a
letter of credit is opened, the terms of which permit shipment by air or surface, the shipper is compelled to choose surface transport because there is
no air freight document which enables him to comply with the terms of the
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letter of credit and to get release of the money. It is suggested that air
carriers generally may therefore be losing an incalculable amount of business.
Others have not shared these fears and have argued that with the development of speedier aircraft, the potential need for a negotiable document
will tend to decrease. At the same time, they have contended that a negotiable air waybill would require very complex legal drafting and that, even
if this succeeded, it would create many administrative and warehousing
problems.
The 1949 report of this Committee was in effect a compromise suggestion. Actually a refinement of practices already adopted by several airlines,
it contemplated the use of the existing air waybill with the addition of
certain stipulations in the Conditions of Contract on the back which would
give additional assurance to those extending credit. These were specified
at the time and are in our published reports, but the suggestion was not
greeted with any enthusiasm by the traffic and sales people of the airlines.
Shortly before the last AGM, the ICAO Legal Committee rejected the
suggestion that negotiability of the air waybill be included in a revision of
the Warsaw Convention, on the grounds that work on such a document was
not sufficiently advanced and that there was insufficient evidence of real
necessity. However, they recommended to the ICAO Council that the subject is of enough potential importance to justify a separate study. The
Council have accordingly given it top priority on the future work programme of the ICAO Legal Committee which can be expected to come up in
due course with some recommendations. Your Committee has expressed
interest in ICAO's work on this subject, but has also voiced the hope that
no final steps toward the creation of a negotiable document be taken unless
the need for it is sufficiently demonstrated by shippers, bankers and others
concerned. Should the question of negotiability of the air waybill be put
on the agenda of the next meeting of the Legal Committee of ICAO your
Committee would have to give further consideration to this topic.
Tragfic Matters
Developments from year to year require continuous review of such subjects as the IATA Interline Cargo Claims Procedures Agreement, the IATA
Conditions of Carriage and Contract, the Passenger Ticket, the Air Waybill, Agency Matters, and the IATA Interline Traffic Agreement. Although
some of these projects have originated in the Legal Committee, others have
been brought to us by various Traffic and Agency working groups, with
whom this Committee has maintained close and cordial cooperation.
Interline Cargo Claims Procedures Agreements
Your Committee has been working actively on this subject since 1951
and has now completed a new draft which, if accepted, will mark a further
milestone on the road toward efficient uniform arrangements for international interline air carriage. The object of this Agreement, in brief, is to
establish such uniform principles and practices as will:
effect and maintain a prompt and efficient service to the public in
connection with the investigation and settlement of air cargo
claims;
secure and preserve harmonious relationships in claim matters
among carriers, and between carriers and the public; and
effect prompt and equitable apportionment among carriers of
amounts paid and expenses incurred in the settlement of claims.
Some airlines are already using a set of earlier procedures which were
circulated to them by the Director General in 1952. At our last meeting,
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some Members maintained that these procedures were quite satisfactory
despite certain legal deficiencies and others argued further that there was
little need for an elaborate set of cargo claims procedure over and above
the opposite provisions of the Interline Traffic Agreements themselves.
However, it was obvious that deficiencies in the 1952 procedures made several large carriers unwilling to participate in them and therefore minimized their value to the whole interline system.
The new draft agreement is therefore a replacement for the 1952 procedures. It is a longer document, which your Committee regrets, but it
has proved impossible to draft a fully satisfactory set of procedures in any
shorter form.
The principles of the new draft Agreement are as these:
(i)
It applies only to claims referring to losses of shipments carried
or to be carried by two or more parties thereto.
(ii)
It distinguishes between small and large claims in handling procedures. (The Legal Committee has not suggested an exact value as to the
monetary amount as the breakpoint between small and large claims since it
felt that this should be left to the commercial people to decide.)
(iii) In the case of small claims, the claim receiver has authority to
investigate and dispose of the claim. He also has authority to bind other
carriers by a settlement of a claim and by determining the responsibility of
interested carriers. However, the claim receiver cannot make a valid settlement of claims in excess of $16.50 US. per kilogram without the consent
in writing of the carriers concerned, or above the amount referred to in
sub-para. (ii).
(iv.) In the case of large claims, settlements can only be made with the
consent of all responsible carriers. If the claim handler determines that a
claim is valid, he must request advice from the responsible carriers and it
is left to the responsible carriers to decide whether and to what extent they
desire to settle.
(v.) If a settlement is consented to, the share of the responsible carriers
in the settlement may be agreed by all of them in relation to their respective responsibility in the carriage. If no agreement can be reached, a formula has been introduced by which the claim handler will charge each
responsible carrier in proportion to its share in the air transportation revenues earned.
(vi.) Special rules apply in cases involving legal action in regard to
an interline cargo claim which must be defended by a single carrier.
(vii.) Concealed loss is defined to mean a loss not recorded at the time
the shipment was transferred between parties. Responsibility for such
losses is imputed jointly to the interested carriers participating in the carriage prior to the time such loss was recorded. Such a claim is to be settled
between the carriers in proportion to their shares in the air transportation
revenue received by all of them. A carrier can free itself from responsibility if it can prove that the loss could not have occurred while the shipment was in its custody.
(viii.)
The provisions of this Agreement, if adopted, will supersede
those parts of the Interline Traffic Agreement and other Agreements which
relate to the handling and settlement of claims.
(ix.) Disputes between and among parties to this Agreement will be
referred to arbitration in accordance with the IATA Interline Traffic Agreement.
While the Committee has made no specific recommendation as to whether
the agreement on this should be made mandatory as between IATA Members, it may be recalled that its position taken before the last AGM was that
a recommended practice is not sufficient in this matter.
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This draft Agreement has been referred to the IATA Financial Committee and through it to the Insurance Sub-Committee for their opinion
as to the advisability and necessity of its introduction. They have also been
asked to decide a number of specific questions with respect to settlement of
claims through the IATA Clearing House; special form to record damage
and the possibility of drawing up a final release form.
The Legal Committee hopes that the results of this further consideration
by their Financial colleagues will soon be available to Members and that it
will help them arrive at a system for the settlement of interline cargo
claims. If so, it will represent a further step in the standardization of
international airline procedures.
REPORT OF WARSAW CONVENTION

SPECIAL COMMITTEE

This Report was presented by Mr. Sune Wetter, Legal Advisor Scandinavian Airlines System. The Report reads in part as follows:
The Warsaw Convention Special Committee met in New York on April
2nd, 1954, and was assisted by several members of the IATA Legal Committee and the Insurance Sub-Committee as well.
The primary objective of this meeting was to assess the present general
situation with respect to the revision of the Warsaw Convention and to
recommend a policy for IATA with respect to the Protocol drawn up by the
ICAO Legal Committee in the Fall of 1953 in Rio de Janeiro.
To the last Annual General Meeting, I reported at some length on the
main points involved in the Rio Protocol. Shortly after the AGM, the Director General sent out the Protocol to IATA Members, requesting their views
on the various Articles of the Protocol and particularly on what effect the
Protocol would have on insurance premiums. The replies of airlines were
brought to the attention of the Special Committee, which has taken these
views into consideration at its meeting in New York.
It is without any doubt that the Protocol contains several advantages
from the carrier's viewpoint. To mention only a few, it proposes changes
in the requirements with respect to traffic documents, it attempts to clarify
Article 25 dealing with "dol," and extends the limited liability to servants
and agents. These and several other provisions of the Protocol were all
considered to be important improvements.
Notwithstanding these improvements, your Committee felt that an effort
to revise the Convention at this time would probably have most serious
consequences. Several members of the Committee felt that there was great
doubt as to the possibility of arriving at a new convention which would be
satisfactory to anything like the number of governments that have ratified
the Warsaw Convention.
There has always been a fear that any revision of the Warsaw Convention, and particularly of the liability limits, might lead to a decrease in the
measure of uniformity that now prevails. Certain countries which have
accepted the existing limits may regard increased limits as too high, and
others may regard the increased limits as inadequate. During the revisionary attempts no satisfactory answer could be found to the question of how
a new figure to determine carriers' liability could be reached which would be
high enough to satisfy certain important countries on the one hand and low
enough to satisfy most others. In addition to this fear, the Special Committee was particularly concerned with the fact that any revision at this
time might well lead to the denunciation of the basic Warsaw Convention.
In view of this, and because no overwhelming demand has yet been
demonstrated that would justify amending the Protocol whose success would
be problematical, the Special Committee recommended that the basic IATA
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position should remain unchanged and that, notwithstanding the advantages of the Rio Protocol, IATA should continue to insist that any present
revision of the Convention is still premature.
At the time your Committee reached this conclusion, the timing of the
proposed Diplomatic Conference on the Protocol had not yet been decided
upon by the Council of ICAO. We knew, however, that the Council would
deliberate on this subject within a few days. The meeting felt that immediate action was necessary, and the DG was requested to convey the meeting's recommendation to ICAO. Subsequently, the ICAO Council decided
that the Diplomatic Conference on the Rio Protocol should be held in September 1955.
These are the developments which have taken place in respect to the
Revision of the Warsaw Convention since the last AGM. The situation
today is substantially the same as in April 1954 when your Committee met
in New York. We still feel that the basic IATA position with respect to
the revision of the Warsaw Convention should not be changed and we recommend that IATA should go on record at this time as continuing to oppose
any present revision of the Convention. If, however, the proposed Diplomatic Conference does convene in September 1955 to consider the Rio
Protocol, IATA should be prepared to make specific recommendations and
comments subject to its basic position as indicated above.
I should like to record my thanks to the DG for undertaking the chairmanship of the emergency meeting of the Special Committee held in New
York.
C. R.
REPORTS By TRAFFIC CONFERENCES AND TRAFFIC
ADVISORY COMMITTEE
Reports on the two sessions of these bodies which have been held during
the past year were presented by their respective chairmen, Ray W. Ireland,
Chicago, Vice President of United Air Lines, and Hugh B. Main, Vancouver, B.-C., Vice President of Canadian Pacific Air Lines. The Report of
the Traffic Advisory Committee was presented by the Traffic Director of
IATA, John Brancker.
The IATA Traffic Conferences are the machinery by which the worldwide pattern of scheduled airline rates and fares is drafted each year by
the carriers. Their agreements must be reached unanimously and are subject to the approval of all interested governments before they can become
effective. The Traffic Director and the Traffic Advisory Committee are responsible for coordination and planning of Conference activities.
The 1954 Traffic Conference sessions which met at Venice in September
under the Chairmanship of Michel de Villeneuve, Paris, General Sales Manager of Air France, to review fares and rates for next year, provided a
common point of reference for all three reports. Common emphasis was
placed on expansion of cargo traffic, establishment of more adequate standards for tourist class service, simplification of the fares and rates structure,
currency fluctuations and transfer restrictions, and the problem of the
"no-show."
Traffic Conference Actions to Date
It was said that the Honolulu Traffic Conferences, in which most of the
fares and rates now in effect were worked out, were particularly significant
as the first meeting where proper recognition was given to the importance
and future of air cargo in this rapidly growing industry. An agreement of
North Atlantic cargo rates was especially important because it seemed at
the time impossible to reconcile the opposing sales philosophies as to the
best method of developing new cargo markets. It was pointed out however
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that the agreement does not mean that the airlines found out all there was
to know about air cargo but rather that it was due to the common-sense
realization that carriers do not yet possess a sufficiently refined knowledge
of the cargo market in deciding the best method of launching a campaign
for volume cargo,
In the passenger field, the current year has seen the extension of tourist
services around the world, within only three years after their first introduction over the North Atlantic. However, airlines have experienced some
difficulty in setting differentials between tourist and first class service, in
regard to seating, meals, cabin service and other matters and asserted that
a more scientific approach in arriving at seating densities must be devised.
It was observed that it had been necessary to agree upon the use of
mixed aircraft, accommodating both types of service as an essential feature
or as some carriers regard it, as a necessary evil, of present day operations.
The Conferences have, however, set up regulations which will serve as a
sound foundation to minimize the abuse inherent in this type of operation
and will also have an influence on the design of future equipment.
Particularly because the airlines have been able to agree on such
progressive and sweeping steps as tourist services, it is a pity to deny
ourselves the full benefits of the new markets created by saddling sales
organizations with a hopelessly complicated fares structure. The Conferences although aware of shortcomings have not yet found a solution.
On the other hand, a remedy which the Conferences thought they had
found for the undermining effect on the fares and rates pattern of fluctuations in local currencies has not succeeded for lack of government approval
of new rules for setting conversion rates for airline fares. It was urged
that IATA members should prevail upon their governments not to impose
any unrealistic rates of exchange, or to prohibit the free transfer of funds.
The Conferences again demonstrated their ability to look after the
needs of those carriers who, lacking capital resources, are compelled to use
obsolete equipment in competition with more modern aircraft operated by
other carriers. Despite the impact of tourist fares formulae were found
to enable local operators within the Middle East and in the Far East to continue to establish 'B' class, or equipment differential, fares. There are signs
of restiveness in other areas of the world where similar regional problems
prevail, and it may be necessary for the Conferences at the next meeting
to face similar problems.
It is hoped that the next Conference at Venice will succeed where the
Honolulu meeting could not, in finding an answer to the serious problem of
the "no-show"-the seat which goes empty because it was reserved for a
passenger who did not appear at flight time. It was estimated that in the
United States and -Canada, where a penalty charge is assessed for failure to
cancel reservations in time, "no-shows" have been estimated as costing the
airlines in the vicinity of $60,000,000 a year; while in Europe, where the
penalty was tried and dropped, the number of no-shows increased from 11
out of every thousand bookings to 57 per thousand as a'result. It was
pointed out that a solution to this problem required a tightening of the airlines' own reservations system, as well as some means of persuading the
travelling public to give proper notice of cancellation.
A short report was submitted on a special meeting of Traffic Conference
No. 1, comprising the Western Hemisphere, which was called at New York
in April of this year, to deal with situations created by currency difficulties
in South America. It was said that the short four-day session had succeeded in reaching acceptable compromise agreements on currency conversion and on the establishment of 'B' class fares based on equipment and
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that this may well mark the beginning of a new and more constructive era
in South America as far as regular operators are concerned.
Future Airline Traffic Developments
The report of the Traffic Advisory Committee dwelt largely on matters
for which solutions are yet to be found, either at the forthcoming Venice
Conferences or on a more long-range basis. The theme of the report was
set in these terms:
The time has now come when the industry would be wise to avoid spending a lot of time and energy on questions of minor competition. There
must indeed always be a strong element of competition in this business, and
it would be impractical and undesirable to try to eliminate it altogether.
All efforts should now be devoted to trying to cheapen and simplify our procedures, so that the cost of handling the increasing volume of business
does not entirely swamp the increased revenue.
The Committee's comments on various specific problems included these:
Tourist Class Conditions-Studies carried on over the past 10 months
into proper differentials between first class and tourist accommodation may
make it possible to settle this contentious subject at Venice on a more stable
and long-term basis. While some exceptions may have to be made in special
circumstances, there is reason to hope that the airlines may agree generally
on a set of rules which can, from the technical aspect, be applied by all operators if they have the will to do so.
Agents-The airlines are still struggling with the problem of maintaining a proper balance in the number of agents certificated by IATA to act as
their middlemen, so that there are enough to serve the needs of the travelling
public, but not so many as to endanger the agents' chances of making an
adequate living. It was reported that the number of agency appointments
is coming into reasonable balance in most parts of the world and that the
retention of an excessive number of agents has a harmful effect in three
ways: unproductive agents represent an unnecessary expense to carriers;
although producing little or nothing themselves, they draw business away
from the productive, hard-working agent; and the more agents there are
on the books, the more expensive and complex is the machinery for looking
after them. An opinion was expressed that there is still an excessive number of agents in Europe, the Middle East and Africa, and recommended no
new agent should be appointed in those regions until two others who are
now on the list have dropped off.
Cargo-The wide divergence of opinion among the airlines on basic air
cargo policy and the lack of adequate experience in the field makes it unlikely that these opinions can be wholly reconciled in the near future. Nevertheless the practical solution may lie in building a number of bridges
between the two main schools of thought and, in a way, getting the best of
both worlds.
The two principal philosophies of air cargo development among the airlines, are one which believes that a general lowering of rates for bulk consignments will attract the greatest market, and the other which believes
that the best economic results, together with expansion, can be obained by
the extensive use of special rates for specific commodities.
Although for practical purposes it will be necessary to reach definite.
even if temporary, solutions at Traffic Conferences, there appears to be a
very good case for a small body to consider in quieter and more constructive
surroundings the long-term aspects of this business and the possible ways
in which a sensible industry policy can be determined.
Simplification-The Traffic Advisory Committee joined other groups
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reporting to earlier sessions of the Paris meeting in advocating the greatest
possible simplification of the international fares and rates structure. While
it warned that it will not be easy to streamline a highly complex pattern
of international agreement which reaches throughout airline operations
and even into the exchange of traffic rights between governments, the airlines were urged to take advantage of every opportunity to do so.
PracticalProcedures--Onesuch opportunity lies in maintaining a closer
relation between the work of the airline man who drafts rules and regulations in IATA meetings and the practical needs of the individual in the
booking office or at the airport. As our business gets larger and many of
its problems more complex, there seems to be a definite danger of lack of
contact. As a result, there is a tendency to adopt procedures which, although excellent in their own way, are extremely complicated and place a
very heavy burden on the people who have to follow them.
Air/Sea Interchange-There appear to be far greater possibilities of
increasing the scope of interchange of traffic between airlines and steamships. These possibilities should be followed up as quickly as possible because increased travel facilities must ultimately produce increased traffic.
While it was felt that an ideal solution would be an agreement similar to
the IATA Interline Agreement to which all airlines and all steamship companies could become parties, the fact that shipping is not organized on the
same worldwide basis as air transport may make necessary a series of
agreements to satisfy the requirements of the various shipping conferences.
INTERNATIONAL CHAMBER OF COMMERCE
COMMITTEE ON AIR LAW
SUMMARY RECORD
The Committee on Air Law of the I.C.C. met at International Headquarters, on May 17, 1954, under the chairmanship of Mr. Joseph Hamel
(France), assisted by Mr. Andre Garnault (France), Legal Adviser of the
Commission, and by Mrs. M. R. Kling, Secretary of the Committee.
SUMMARY OF DECISIONS

With regard to the simplification of transport documents: Opinions
were divided between: approval of the Rio text of the Warsaw Convention
(so as to avoid any criticism which would not be considered of capital importance), and the suggestion that for failure to issue a document of carriage or to include the essential particulars, the sanction should be limited
to any special damage which the claimant proves that he had suffered by
reason of such failure.
In considering Article 25 and the limit of liability: The Committee considered it impossible to disassociate the two questions. Opinions were
divided between: approval of the Rio text with a substantial increase in the
ceiling of liability; and the recommendation that a better system be found
for the definition of the "faute" which should be subject to unlimited liability.
Liability for delay: The Committee approved the maintenance of the
Warsaw text, agreed upon at Rio. Amendment of Article 24: The Committee approved the suggestion that the following text be substituted for
Article 24:
"I.-No action for the recovery of the damages mentioned under
Articles 18 and 19 shall be allowed other than that provided for in the
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present Convention. The carrier's liability can only be determined
under the conditions and within the limits laid down therein, irrespective of the persons that implicate it or of the ground on which they base
their claims.
"2.-In the cases of damage covered by Article 17, the provisions
of the preceding paragraph also apply without prejudice to the questions as to who are the persons who have the right to bring suit and
what are their respective rights, if necessary, in the allocation of the
amount of the compensation."
COMMENTS ON DRAFT RIO PROTOCOL TO
WARSAW CONVENTION
At its meeting of September 20th, 1954, the German National Committee of the ICC discussed the Rio Protocol for the amendment of the Warsaw Convention. Its main decisions may be summarized as follows:
Preferring a Protocol of amendments to a complete revision of the Convention, the Committee emphasizes the necessity "that the Protocol should
only become effective when ratified either by all parties to the present Convention or at least by such a large number thereof that the uniformity of
the Convention is maintained."
Since it is often doubtful whether a carriage is "international," and
while it seems extravagant to leave such decision or interpretation to the
airline or its clerk, the Committee proposes to replace Article VI of the
Draft Protocol by a provision along the following lines, which would also
be consistent with present practice:
The traffic documents (passenger ticket, etc.) shall contain the
statement that the carriage, if international within the meaning of
Article I of the Convention, is subject to the rules relating to liability established by the Convention.
In discussing the limits of liability the Committee felt that the decisive
argument against increased limits is provided by the fact that such limits
will decrease the number of signatory States and thereby become detrimental to the interests of sound development of international air transport.
The Committee's majority considers the new Article 25 as "unacceptable." It prefers the maintenance of the present wording "all the more as
there are by now legal decisions, spread over more than ten years, for the
interpretation of that rule and that any change would create new legal
problems." Moreover, recent accidents speak against the alternative later
proposed by the ICAO Legal Committee, i.e., the elimination of unlimited
liability in the case of gross negligence of the carrier or his servants. The
majority suggests the following redraft on the basis of the Paris proposals:
The limits prescribed by Article 22 shall not apply when it is
established that the damage resulted from an act or an omission
which the carrier or his servants or agents had committed or omitted intentionally or recklessly, without taking account the possibility of damage, while acting within the scope of their duties.
A much better solution to the whole problem however, is found, according to the 'Committee's majority, in the proposal presented by the German
Ministries of Justice and of Transport, which reads:
Limited Liability in cases where the carrier proves that the
damage resulted from a negligent act on his part, or on the part of
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his servants or agents, in relation to the navigation or operation
of the aircraft (see No. 4, para. 2, lit a, of the Hague Rules of
August 22nd, 1924).
Unlimited liability in all other cases where the negligence of
the carrier is proved.
This solution would do away with the legal differentiation of the degrees
of negligence.
The Committee also proposes to replace the words "acting in the course
of his employment" by the words "acting within the scope of his duties"
as it is well known that the carrier's servants and agents often act outside
the scope of their normal employment.
It also favors the maintenance of the old Article 35, taking into account
the real importance of experimental flights over new routes.
Finally they advocate the elimination of the double interpretation of
the words "High Contracting Parties" by aligning Articles 37 and 40 with
Articles 33 and 36 of the 1952 Rome Convention.
DR. R. H. MANKIEWICZ
OBSERVATIONS AND COMMENTS ON FOREIGN CASES
Bridoux v. Eastern Airlines Inc., U.S. Court of Appeals, District of
Columbia Circuit, Feb. 11, 1954, 1954 U.S. and Canadian Aviation Reports 10.
The mid-air collision near or over the Washington National Airport on
November 1, 1949, between a passenger transport operated by Eastern
Airlines, Inc., and a P-38 airplane piloted by the Bolivian, Eric Rios Bridoux,
has resulted in litigation of interest to lawyers concerned with problems of
international carriage by air.
Justice Charles Fahy in the instant case set aside a default judgment
of $160,000 obtained by Eastern Airlines, Inc., against Bridoux and reinstated the Eastern Airlines' complaint for a trial on the merits. The
C.A.B.'s report, after administrative proceedings, had previously exonerated
the Washington National Airport control tower personnel and Eastern
Airlines from liability. But in litigation against Eastern Airlines, against
the United States of America, operators of the Washington National Airport, and against Bridoux, the Union Trust Company of Washington, D. C.,
as executor of the estates of Ralph E. Miller and Mildred Miller, passengers on the Eastern Airlines transport at the time of the accident, was
successful, except against Bridoux. The jury found against Eastern Airlines, 1 and the judge, trying the action against the United States of America at the same time, held the control tower personnel guilty as concurrent
2
tort-feasors.
The Millers were not passengers in international air carriage as defined
by the Warsaw Convention, but the facts of the accident might well have
involved such passengers. The purpose of this brief discussion is to raise
questions with reference to concurrent tort-feasors where the carrier is
under the Warsaw Convention and the other tort-feasor or tort-feasors
are not.
In an accident similar to the Washington National Airport disaster, if
one assumes that the passenger plane is transporting travellers in internal Union Trust Co. v. Eastern Airlines and Eric Rios Bridoux, 1953 U.S. and
Canadian Aviation Reports 135.
2 Union Trust Co. of the District of Columbia v. United States of America,
1953 U.S. and Canadian Aviation Reports 147.
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tional carriage, as defined by the Warsaw Convention, then the passengers
or their personal representatives would have the following possible actions:
(a) against the carrier for the Warsaw limits (or, if willful misconduct
is proved against the carrier or his agents, for the full amount of
the damage) ;
(b) against the operator of the other plane involved in the collision for
the full damage;
(c) against the control tower personnel and their principal for the full
damage.
Cases in which an airplane passenger or his representative have recovered against control tower personnel or their principal for negligence
resulting in the passenger's death or injury are practically unknown. In
the Washington National Airport accident the finding of the C.A.B. and
the verdict of the courts in the Miller litigation are at variance.
It is submitted that a passenger travelling under the provisions of the
Warsaw Convention could collect against the carrier for the Warsaw limits,
without proof of negligence, and for the remainder of his demonstrable
damage and injury, upon proof of negligence, in some jurisdictions possibly
by the aid of res ipsa loquitur, from the plane which collided with the one
on which he was travelling and from the negligent control tower personnel
or their principal.
Under certain circumstances it might be argued that control tower personnel were agents or servants of the international carrier and thus
protected by the Warsaw Convention.
The American rule is almost unanimous against contribution in situations involving concurrent negligence that has resulted in a single loss. It
would appear extremely harsh upon the carrier if the jury under Article 25
of the Warsaw Convention finds that the accident was due to the carrier's
willful misconduct and also due to the negligence or willful misconduct, of
the control tower personnel and no contribution was permitted under
the law applied by the court seised of the case. 3
The effect of Article 23 and 33 of the Warsaw Convention on provisions
in the contract of carriage making possible contribution when the accident
causing damage results from the acts of concurrent or joint tort-feasors
needs study.
The effect of Article 20 of the Warsaw Convention (reversing the normal
plaintiff's burden of proof) in litigation where joinder statutes permit
bringing in other tort-feasors not having such a burden of proof needs
elucidation.
J. H. SWAN
Del Vina Air France, Civil court of first instance of the Department of
the Seine (1st Chamber), 2 July 1954.
On 12 June 1950, a DC-4 aircraft of Air France flying from Saigon to
Paris crashed in the Persian Gulf while in the process of landing, near the
Bahrein aerodrome. Mrs. Del Vina, a passenger on the aircraft, was killed
in this accident.
The plaintiff, Mr. Del Vina, acting in his own name, as well as in his
capacity as legal tutor of his minor daughter, claimed from Air France the
payment of compensation amounting to 25,000,000 francs (about $70,000.).
He based his claim on the provisions of Article 25 of the Warsaw Convention, accusing Air France and its pilot of faults which he considered as
showing especially serious negligence, carelessness and recklessness and
3 The heavy obligation placed upon the aircraft commander by the Court in
its jury instructions in the Union Trust Co., case (1953 U.S. and Canadian Aviation Reports 135, at 144) would often make disregard of rules a duty.
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which constituted such gross negligence (faute lourde) as would put aside
any limitation of liability. In particular, he charged the pilot for having,
in spite of the fatigue due to a watch of twenty-two and a half hours, wished
to land visually at the Bahrein aerodrome, the night beacons of which were
notoriously inadequate. He also reproached the pilot with having attempted
to land while visibility was below the prescribed minimum and Air France
with not having required the improvement of the night beacons at the
Bahrein aerodrome.
The court did not accept the plaintiff's conclusion to the effect that the
fault committed should, in accordance with the law of the court seized of
the case, be considered to be equivalent to willful misconduct (dol). The
court noted in its judgment that there was no provision of French positive
law which specified the degree of fault required and that this degree could
not be measured according to the consequences, but should be estimated
according to the conduct of the agent by reference to the conduct of a type
of comparision, namely, a carrier or navigator, placed in the same external
conditions, having the responsibility of the personnel and passengers who
have placed their confidence in him.
The court ascertained that gross negligence (faute lourde) which was
assimiliated to willful misconduct (dol) by the Warsaw Convention was not
culpa in concreto, professional fault or a penal infraction, but consisted
essentially in an error, imprudence or negligence which could only be explained by the stupidity, recklessness or carelessness of the agent.
The court considered that pilot's fatigue had not been demonstrated and
that the intervention of this factor in the accident was not certain. It was
also of the opinion that the criticisms of the plaintiff concerning the manner
in which the pilot's judgment had been at fault were only hypotheses and
that it had not been established for sure that he had committed a serious
breach of his obligations as commander, nor that the error of appreciation
that he might have committed was due solely to the stupidity, recklessness
or carelessness of the agent which were the marks of gross negligence
(faute lourde) under the Warsaw Convention.
Lastly, the court was of the opinion that, in spite of the inadequacy of
the radio and beacon aids brought out by the inquiry in the chapter "recommendations," Air France could not be blamed for having chosen the Bahrein
landing ground and used it for its landings, like other airlines, and, in any
case, this decision indicated neither recklessness nor carelessness.
The court ordered Air France to pay to the claimant the sums provided
in Article 22 of the Warsaw Convention and costs.
J. BOLLA

KLM v. Nederlandse Antillen, Hof van Justitie of the Netherlands
Antilles, Curacao, January 12, 1954.,
The decision of the Highest Court of the Netherlands Antilles is based
on the general principles of tortious liability as laid down in Articles 1382,
1383 and 1384 of the Civil Code (Burgerlijk Wetboek) of the Netherlands
Antilles. These Articles are identical to Articles 1401, 1402. and 1403 of
the Civil ,Code of The Netherlands and offer an almost literal translation of
Articles 1382, 1383 and 1384 of the French Civil Code.
The decision is interesting for various reasons.
(1) it raises the problem of a collision between ground vehicles and
aircraft;
(2) it illustrates the different interpretations attached to Article
1384 (1403) of the Civil Code by Netherlands and French
Courts;
(3) it states in general terms a rule of prima facie negligence for
damage caused to property;
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(4) it offers a curious analogy to the common law rule of "last clear
chance."
Ad (1) : Neither the Netherlands Antilles nor the Netherlands have
yet a special law dealing with liability for damage caused by aircraft in
flight to persons or property on the surface. Such liability is therefore
governed by the general principles of tortious liability laid down in the
respective Civil Codes, requiring proof of negligence (Art. 1382 of 1401),
and imposing vicarious liability on the master for the negligence of his
servants or agents (Art. 1384 (3) or 1403 (3) ). Under a system of absolute
liability such as laid down in the Rome Conventions of 1933 and 1952 and
in a great number of national legislations, the aircraft operator would be
liable unless he proves that the negligence of plaintiff was the exclusive
cause of the accident.
A curious legal situation might arise if an aggravated system of liability
would exist for the owner or driver of the road vehicle, such as is the case
in the Netherlands with respect to the owner of motor cars. Technically
speaking the onus of proof as to negligence in a collision between a motor
car in movement and an aircraft, would, in the Netherlands, rest with the
owner of the motor car.
Ad (2) : The first paragraph of Article 1384 of the Civil Code of the
Netherlands Antilles and France (Article 1403 of the Netherlands Civil
Code) provides i.a. that "one is not liable for damages caused by one's own
acts, but also for damage caused . . . by things which one has in one's
custody." Whereas the Netherlands Courts have refused to construe this
phrase otherwise than as an introduction to the following articles dealing
with specific cases of damage caused by things (Art. 1404: animals, 1405:
constructions), the French Courts have since the end of the 19th century
built on this sentence a complete system of strict liability for damage
caused by any object, whether it be motorcars, chirurgical needles or poisoned wine, which liability can only be set aside by proof that the damage
due to an external cause, unforeseeable and unpreventible for the person
in whose custody the thing was. The French rule is followed i.a. in Lebanon
(Article 131 Code of Obligations 1932), Italy (Art. 2051 Cod. Civil 1942),
Egypt (Art. 178 Civil Code 1948), Venezuela (Art. 1193, Civil Code 1942).
In Argentine the Courts seem to be divided (see also Article 899 of the
Draft 'Civil Code of 1936). In Belgium the rule is only applied if it is proved
that the damage was caused by a defect of the thing. This seems also to be
the rule in the Province of Quebec.
Ad (3) : The principle of res ipsa loquitur is not known as a specific and
independent rule in civil countries, but the same reasons of common sense
which have made common law courts apply this principle, have also validity
in civil law countries, The rule as formulated by the Appeal Court in the
subject decision, to the effect that damage caused to property "must in
principle be regarded as a tort" and that "since such damage can usually
be avoided, it must likewise be assumed in principle that the damage was
due to the pilot's fault," is more generally worded as it was probably intended. It must be read in connection with the facts of the case. But it
probably does mean that the Court will generally apply the res ipsa loquitur
principle to damage caused by aircraft to property on the surface, in the
absence of circumstances, which would give another explanation of the
causes of the accident.
Ad (4) : Netherlands law, as the law of most, if not all, civil law countries, does not know the principle of contributory negligence which still
prevails in the majority of the States of the USA. Plaintiff's contributory
negligence is only considered a ground for mitigation of damages on the
basis of distribution of loss in proportion to the degree of negligence on
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both sides. The last clear chance exception, which was developed at common law to mitigate the hardness of the contributory negligence rule, could
therefore not play the same role in civil law systems. That does not mean,
however, that in the most typical last clear chance situations civil law
countries may not often arrive at the same result as Anglo-Saxon courts.
The subject decision offers a striking example. For the reason that "the
pilot was aware that the road in question existed and that it was not forbidden for traffic to use it on the approach of the aircraft," the Court held
KLM to be fully liable "irrespective of the question whether the Government
(plaintiff) could be blamed for omitting to take measures which could eliminate the danger of collision."
MR. H. DRION
Helen C. Philios v. Transcontinental & Western Air Inc. In June 1951,
the City Court, Queens County, in the State of New York, rendered a decision in a case of international flight giving a very broad interpretation to
Article 17 of the Warsaw Convention.
Plaintiffs bought the round trip tickets and left La Guardia Airport on
April 5th, 1948. After several stops en route, they arrived in Rome, Italy,
and departed therefrom on April 7th, 1948, for Athens, Greece. The trip
from New York to Rome was in a Contellation equipped with a pressurized
cabin and from Rome to Athens in a Skymaster which was not equipped
with such a cabin. Helen C. Philios, the plaintiff, experienced no difficulty
with her ears on the trip from New York to Rome. On the trip from Rome
and during descent to Athens, she first experienced difficulty with her ears,
suffered headaches, and finally noticed blood coming from her ears. She
was attended by a physician in Athens whose testimony was taken by
written interrogatories. The testimony of the stewardess on the plane was
likewise taken by written interrogatories, to which objections were made
and decision reserved. Objections were sustained as to the whole interrogatory but not to answers to cross-interrogatories.
Hearing: The testimony in the case at bar established that plaintiff
sustained physical injury on board defendant's aircraft for which defendant
is prima facie liable pursuant to the provisions of Article 17 of the Warsaw
Convention. Defendant, in order to avail himself of the defenses in Article
20, exhibited the navigator's log which showed that on the ascent from
Rome the altitude attained was 9,650 feet, and the descent into Athens was
from a height of approximately 11,300 feet or less than 2,000 feet difference
in altitude. The regulations of the defendant provide that no descent should
be made faster than at the rate of 500 feet per minute. Testimony of the
pilot showed that this descent was at 373 feet per minute; however, the
records in evidence and the cross-examination by plaintiff's attorney raised
a doubt as to the accuracy of the computation of the speed of the descent
to Athens. The Court upheld this doubt and rejected this part of the defendant's defense on the basis of Article 20 of the Warsaw Convention.
The Court also upheld the plaintiff's allegation that the main cause of the
injury was the flight in a plane not equipped with a pressurized cabin, and
in its opinion the defendant had thus failed to sustain the burden of proof
required under Article 20.
The third issue raised by the defendant is connected with the interpretation of Article 21. His allegation was that the plaintiff had a respiratory
infection which caused the injury, and that travel by air with such respiratory infection constituted contributory negligence. This allegation was
rejected by the Court because the defendant failed to inform his passengers
about the possibility of such risk.
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The judgment was given in favor of the plaintiff, Helen C. Philios for
the injury sustained in the sum of $3,000 and in favor of John T. Philios
for loss of services in the sum of $1,500.
Comments: The originality of this case and of the judgment rendered
in it consists in the following:
(i) it gives too broad an interpretation to Article 17 and too narrow
an interpretation to Article 20 of the Warsaw Convention;
(ii) it seems to be consistent with IATA Conditions of Carriage referring to U.S. carriers;
(iii) it's repercussions may be of far reaching importance to the U.S.
air carriers and European carriers going to the U.S.
Ad i) : The text of Article 17 of the Warsaw Convention rather implies
that there must be an accident in order that the injured passengers or the
dead passenger's heirs could present their claims. See Otto Riese & J. T.
Lacour "Precis de Droit Aerien" p. 265. In this case no proof of accident
can be found. The speed of the descent to Athens, to the computation of
which only some doubts were raised, cannot be counted as a proof of an
accident.
Article 20 presents a very big defense to the carrier. The use of it is
almost impossible in case of a fatal accident, but it may be quite easily
applied in case of non-fatal accident. The most valuable and authentic evidence in this respect is certificates of airworthiness and log books as required by Article 37 of the Chicago Convention 1944. The hearing in this
case proves that insufficient consideration has been given to these internationally required documents.
Ad ii) : The IATA 'Conditions of Carriage for the purpose of U.S. carriers are contained in Resolution 128/275b para. 4. On the one hand, it
shifts the burden of proof from the carrier to the passenger, but on the
other hand, it creates a wider margin for claims and allegations to which
a passenger-victim may be entitled. In this way it can only be explained
that John T. Philios, husband of the plaintiff presented his claim for loss
of services.
Ad iii) : This interpretation of Articles 17 and 20 of the Warsaw Convention may create a dangerous precedent. It shows that Courts may be
always inclined to apply their national substantive rules to the detriment
of the internationally unified rules of Air Transportation concluded at
Warsaw in 1929, and to which the U.S. has been a party since 1934. The
Judgment rendered in the above case creates the ground for claims of unknown nature for which there is no legal basis in the internationally binding
Convention. This may have a far-reaching effect on the policy and rates
of the U.S. Airlines and the European Airlines operating into the U.S. as
well.
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